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STATEMENT OF THE CASE 
Nature of the Case 
Clyde Owen Dixey, Jr. appeals from the district court's First Amended Judgment 
and Commitment which acted as the re-issuance of the Judgment/Order of Probation 
issued on October 30, 2007. Mr. Dixey asserts that the evidence admitted at trial was 
insufficient to support the jury's verdict of guilty for the charge of burglary, Count I. As 
such, he requests that his conviction for this count be vacated. 
This Reply Brief is necessary to address the State's assertion that Mr. Dixey is 
recasting an Idaho Rule of Evidence 404(b) issue as a sufficiency of evidence issue 
and, as such, that he has failed to show fundamental error. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Dixey's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 
ISSUE 
Did the State present insufficient evidence to support the jury's verdict finding Mr. Dixey 
guilty of burglary, Count I? 
2 
ARGUMENT 
The Evidence Presented At Trial Was Insufficient To Support The Jury's Verdict Finding 
Mr. Dixey Guilty Of Burglary, Count I 
In the Respondent's Brief, the State asserted that Mr. Dixey failed to show 
fundamental error. (Respondent's Brief, pp.7-11.) The State specifically asserted that, 
"Dixey's argument that evidence of Count II should not have been considered by 
the jury in relation to Count I is merely an evidentiary claim under I.R.E. 404(b) and not 
a claim of constitutional dimension." (R., p.8.) However, it is important to note that 
Mr. Dixey is not raising as an issue on appeal that the State violated Idaho Rule of 
Evidence 404(b). Instead he is raising only a sufficiency of the evidence claim. A 
sufficiency claim does not need to meet the fundamental error standard as a Judgment 
of Conviction, entered upon a jury verdict, must be overturned on appeal where there 
lacks substantial competent evidence upon which a reasonable trier of fact could have 
found that the prosecution sustained its burden of proving the essential elements of a 
crime beyond a reasonable doubt. State v. Corlez, 135 Idaho 561, 562 (2001 ); State v. 
Nelson, 131 Idaho 210, 219 (Ct. App. 1998). 
As was argued in the Appellant's Brief and incorporated herein by reference, the 
State did not meet its burden of proof on the intent element of Count L Simply providing 
evidence that may show that a person entered a building with the intent to commit theft 
on one isolated occasion does not prove that anytime they enter a similar building that 
they are there with the same intent. For example, a person may enter a grocery store 
on one occasion with the intent to shoplift, but on another occasion enter with the intent 
to purchase groceries. 
3 
In this case, the State failed to prove beyond a reasonable doubt, even with the 
propensity evidence, that in November, Mr. Dixey entered Ogden's with the intent to 
commit the crime of theft. Because this showing was essential in order to establish the 
State's charges beyond a reasonable doubt, there was no evidence, much less 
substantial and competent evidence, that would support a finding of guilt on Count I. 
CONCLUSION 
Mr. Dixey respectfully requests that his conviction for burglary, Count I, be 
vacated and his case remanded for further proceedings. 
DATED this 20th day of December, 2011. 
ELIZABETH ANN ALLRED 
Deputy State Appellate Public Defender 
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